Temecula Valley Charter School

Section 504 Information and Q & A
WHAT IS SECTION 504?

Section 504 is a federal law designed to protect the rights of individuals with
disabilities in programs and activities that receive Federal financial assistance from
the U.S. Department of Education (ED). Section 504 provides: "No otherwise
qualified individual with a disability in the United States ... shall, solely by reason of
her or his disability, be excluded from the participation in, be denied the benefits of,
or be subjected to discrimination under any program or activity receiving Federal
financial assistance...."

I. STUDENTS PROTECTED UNDER SECTION 504

Section 504 covers qualified students with disabilities who attend schools receiving
Federal financial assistance. To be protected under Section 504, a student must be
determined to: (1) have a physical or mental impairment that substantially limits
one or more major life activities; or (2) have a record of such an impairment; or (3)
be regarded as having such an impairment. Section 504 requires that school
districts provide a free appropriate public education (FAPE) to qualified students in
their jurisdictions who have a physical or mental impairment that substantially
limits one or more major life activities.

What is a physical or mental impairment that substantially limits a major life
activity?

The determination of whether a student has a physical or mental impairment that
substantially limits a major life activity must be made on the basis of an individual
inquiry. The Section 504 regulatory provision at 34 C.F.R. 104.3(j)(2)(i) defines a
physical or mental impairment as any physiological disorder or condition, cosmetic
disfigurement, or anatomical loss affecting one or more of the following body
systems: neurological; musculoskeletal; special sense organs; respiratory, including
speech organs; cardiovascular; reproductive; digestive; genito-urinary; hemic and
lymphatic; skin; and endocrine; or any mental or psychological disorder, such as
mental retardation, organic brain syndrome, emotional or mental illness, and
specific learning disabilities. The regulatory provision does not set forth an
exhaustive list of specific diseases and conditions that may constitute physical or
mental impairments because of the difficulty of ensuring the comprehensiveness of
such a list.

Major life activities, as defined in the Section 504 regulations at 34 C.F.R.
104.3(j)(2)(ii), include functions such as caring for one's self, performing manual
tasks, walking, seeing, hearing, speaking, breathing, learning, and working. This list



is not exhaustive. Other functions can be major life activities for purposes of Section
504. In the Amendments Act (see FAQ 1), Congress provided additional examples of
general activities that are major life activities, including eating, sleeping, standing,
lifting, bending, reading, concentrating, thinking, and communicating. Congress also
provided a non-exhaustive list of examples of “major bodily functions” that are
major life activities, such as the functions of the immune system, normal cell growth,
digestive, bowel, bladder, neurological, brain, respiratory, circulatory, endocrine,
and reproductive functions. The Section 504 regulatory provision, though not as
comprehensive as the Amendments Act, is still valid - the Section 504 regulatory
provision’s list of examples of major life activities is not exclusive, and an activity or
function not specifically listed in the Section 504 regulatory provision can
nonetheless be a major life activity.

Once a student is identified as eligible for services under Section 504, is that
student always entitled to such services?

Yes, as long as the student remains eligible. The protections of Section 504 extend
only to individuals who meet the regulatory definition of a person with a disability.
If a recipient school district re-evaluates a student in accordance with the Section
504 regulatory provision at 34 C.F.R. 104.35 and determines that the student's
mental or physical impairment no longer substantially limits his/her ability to learn
or any other major life activity, the student is no longer eligible for services under
Section 504.

What is an appropriate evaluation under Section 504?

Recipient school districts must establish standards and procedures for initial
evaluations and periodic re-evaluations of students who need or are believed to
need special education and/or related services because of disability. The Section
504 regulatory provision at 34 C.F.R. 104.35(b) requires school districts to
individually evaluate a student before classifying the student as having a disability
or providing the student with special education. Tests used for this purpose must be
selected and administered so as best to ensure that the test results accurately reflect
the student's aptitude or achievement or other factor being measured rather than
reflect the student's disability, except where those are the factors being measured.
Section 504 also requires that tests and other evaluation materials include those
tailored to evaluate the specific areas of educational need and not merely those
designed to provide a single intelligence quotient. The tests and other evaluation
materials must be validated for the specific purpose for which they are used and
appropriately administered by trained personnel.

How much is enough information to document that a student has a disability?

At the elementary and secondary education level, the amount of information
required is determined by the multi-disciplinary committee gathered to evaluate the
student. The committee should include persons knowledgeable about the student,
the meaning of the evaluation data, and the placement options. The committee



members must determine if they have enough information to make a knowledgeable
decision as to whether or not the student has a disability. The Section 504
regulatory provision at 34 C.F.R. 104.35(c) requires that school districts draw from
a variety of sources in the evaluation process so that the possibility of error is
minimized. The information obtained from all such sources must be documented
and all significant factors related to the student's learning process must be
considered. These sources and factors may include aptitude and achievement tests,
teacher recommendations, physical condition, social and cultural background, and
adaptive behavior. In evaluating a student suspected of having a disability, it is
unacceptable to rely on presumptions and stereotypes regarding persons with
disabilities or classes of such persons. Compliance with the IDEA regarding the
group of persons present when an evaluation or placement decision is made is
satisfactory under Section 504.

What process should a school district use to identify students eligible for
services under Section 504? Is it the same process as that employed in
identifying students eligible for services under the IDEA?

School districts may use the same process to evaluate the needs of students under
Section 504 as they use to evaluate the needs of students under the IDEA. If school
districts choose to adopt a separate process for evaluating the needs of students
under Section 504, they must follow the requirements for evaluation specified in the
Section 504 regulatory provision at 34 C.F.R. 104.35.

Are there any impairments which automatically mean that a student has a
disability under Section 504?

No. An impairment in and of itself is not a disability. The impairment must
substantially limit one or more major life activities in order to be considered a
disability under Section 504.

Can a medical diagnosis suffice as an evaluation for the purpose of providing
FAPE?

No. A physician's medical diagnosis may be considered among other sources in
evaluating a student with an impairment or believed to have an impairment which
substantially limits a major life activity. Other sources to be considered, along with
the medical diagnosis, include aptitude and achievement tests, teacher
recommendations, physical condition, social and cultural background, and adaptive
behavior. As noted in FAQ 22, the Section 504 regulations require school districts to
draw upon a variety of sources in interpreting evaluation data and making
placement decisions.

Does a medical diagnosis of an illness automatically mean a student can
receive services under Section 504?

No. A medical diagnosis of an illness does not automatically mean a student can
receive services under Section 504. The illness must cause a substantial limitation



on the student's ability to learn or another major life activity. For example, a student
who has a physical or mental impairment would not be considered a student in need
of services under Section 504 if the impairment does not in any way limit the
student's ability to learn or other major life activity, or only results in some minor
limitation in that regard.

What should a recipient school district do if a parent refuses to consent to an
initial evaluation under the Individuals with Disabilities Education Act (IDEA),
but demands a Section 504 plan for a student without further evaluation?

A school district must evaluate a student prior to providing services under Section
504. Section 504 requires informed parental permission for initial evaluations. If a
parent refuses consent for an initial evaluation and a recipient school district
suspects a student has a disability, the IDEA and Section 504 provide that school
districts may use due process hearing procedures to seek to override the parents'
denial of consent.

Who in the evaluation process makes the ultimate decision regarding a
student's eligibility for services under Section 504?

The Section 504 regulatory provision at 34 C.F.R.104.35 (c) (3) requires that school
districts ensure that the determination be made by a group of persons, including
persons knowledgeable about the meaning of the evaluation data and
knowledgeable about the placement options. If a parent disagrees with the
determination, he or she may request a due process hearing.

Once a student is identified as eligible for services under Section 504, is there
an annual or triennial review requirement? If so, what is the appropriate
process to be used? Or is it appropriate to keep the same Section 504 plan in
place indefinitely after a student has been identified?

Periodic re-evaluation is required. This may be conducted in accordance with the
IDEA regulations, which require re-evaluation at three-year intervals (unless the
parent and public agency agree that re-evaluation is unnecessary) or more
frequently if conditions warrant, or if the child's parent or teacher requests a re-
evaluation, but not more than once a year (unless the parent and public agency
agree otherwise).

Where can a school district, parent, or student get information on Section 504
or find out information about OCR’s interpretation of Section 504 and Title II?

OCR provides technical assistance to school districts, parents, and students upon
request. Additionally, regulations and publicly issued policy guidance is available on
OCR’s website, at http://www.ed.gov/policy/rights/guid/ocr/disability.html.



II. PROCEDURAL SAFEGUARDS (Parents Rights)

Please also refer to the TVCS 504 Parents Rights

Public elementary and secondary schools must employ procedural safeguards
regarding the identification, evaluation, or educational placement of persons who,
because of disability, need or are believed to need special instruction or related
services.

Must a recipient school district obtain parental consent prior to conducting an
initial evaluation?

Yes. OCR has interpreted Section 504 to require districts to obtain parental
permission for initial evaluations. If a district suspects a student needs or is believed
to need special instruction or related services and parental consent is withheld, the
IDEA and Section 504 provide that districts may use due process hearing
procedures to seek to override the parents' denial of consent for an initial
evaluation.

If so, in what form is consent required?

Section 504 is silent on the form of parental consent required. OCR has accepted
written consent as compliance. IDEA as well as many state laws also require written
consent prior to initiating an evaluation.

What can a recipient school district do if a parent withholds consent for a
student to secure services under Section 504 after a student is determined
eligible for services?

Section 504 neither prohibits nor requires a school district to initiate a due process
hearing to override a parental refusal to consent with respect to the initial provision
of special education and related services. Nonetheless, school districts should
consider that IDEA no longer permits school districts to initiate a due process
hearing to override a parental refusal to consent to the initial provision of services.

What procedural safeguards are required under Section 504?

Recipient school districts are required to establish and implement procedural
safeguards that include notice, an opportunity for parents to review relevant
records, an impartial hearing with opportunity for participation by the student's
parents or guardian, representation by counsel and a review procedure.

What is a recipient school district's responsibility under Section 504 to
provide information to parents and students about its evaluation and
placement process?

Section 504 requires districts to provide notice to parents explaining any evaluation



and placement decisions affecting their children and explaining the parents' right to
review educational records and appeal any decision regarding evaluation and
placement through an impartial hearing.

Is there a mediation requirement under Section 504?

No. You do have the right to file a complaint of discrimination with the U.S.
Department of Education’s Office for Civil Rights (OCR), or to file a complaint in
federal court. Generally, an OCR complaint may be filed within 180 calendar days of
the act that you believe was discriminatory. Website: www.ed.gov/OCR.

II1. FILING A DISCRIMINATION COMPLAINT

Anyone who believes that an education institution that receives federal financial
assistance has discriminated against someone on the basis of race, color, national
origin, sex, disability or age, or who believes that a public elementary or secondary
school, or state or local education agency has violated the Boy Scouts of America
Equal Access Act, may file a complaint. The person or organization filing the
complaint need not be a victim of the alleged discrimination but may complain on
behalf of another person or group.

Timeliness

A complaint must be filed within 180 calendar days of the date of the alleged
discrimination, unless the time for filing is extended by OCR for good cause shown
under certain circumstances.

Institutional Grievance Procedures

Prior to filing a complaint with OCR against an institution, a potential complainant
may want to find out about the institution’s grievance process and use that process
to have the complaint resolved. However, a complainant is not required by law to
use the institutional grievance process before filing a complaint with OCR. If a
complainant uses an institutional grievance process and also chooses to file the
complaint with OCR, the complaint must be filed with OCR within 60 days after
completion of the institutional grievance process.

How to File an Online Complaint
Complainants wishing to file a complaint may do so by:

Mail or Facsimile: Complainants may mail or send by facsimile a letter or use the
OCR’s Discrimination Complaint Form available from one of OCR’s enforcement
offices (see the list of OCR’s offices in this brochure). In your correspondence, please
include:

The complainant’s name, address and, if possible (although not required), a



telephone number where the complainant may be reached during business hours;
Information about the person(s) or class of persons injured by the alleged
discriminatory act(s) (names of the injured person(s) are not required);

The name and location of the institution that committed the alleged discriminatory
act(s); and

A description of the alleged discriminatory act(s) in sufficient detail to enable OCR
to understand what occurred, when it occurred, and the basis for the alleged
discrimination (race, color, national origin, sex, disability, age or the Boy Scouts of
America Equal Access Act).

E-mail: Complainants may file a complaint, using the following e-mail address:
ocr@ed.gov. Use the same procedures as above.

Online: Complainants may file a complaint with OCR using OCR’s electronic
complaint form at the following website:
http://www.ed.gov/about/offices/list/ocr/complaintintro.html.

For those without current e-mail accounts, Internet access may be freely available
from your local public library, and free e-mail accounts are available from several
large providers.

Note: A recipient of federal financial assistance may not retaliate against any person
who has made a complaint, testified, assisted or participated in any manner in an
investigation or proceeding under the laws listed on the first page of this brochure.
If you believe that you have been retaliated against for any of these reasons, you
may file a complaint with OCR.

Refer to this web address:
http://www2.ed.gov/policy/rights/guid/ocr/disability.html

IV. TERMINOLOGY

The following terms may be confusing and/or are frequently used incorrectly in the
elementary and secondary school context.

Equal access: equal opportunity of a qualified person with a disability to participate
in or benefit from educational aid, benefits, or services

Free appropriate public education (FAPE): a term used in the elementary and
secondary school context; for purposes of Section 504, refers to the provision of
regular or special education and related aids and services that are designed to meet
individual educational needs of students with disabilities as adequately as the needs
of students without disabilities are met and is based upon adherence to procedures
that satisfy the Section 504 requirements pertaining to educational setting,




evaluation and placement, and procedural safeguards

Placement: a term used in the elementary and secondary school context; refers to
regular and/or special educational program in which a student receives educational
and/or related services

Reasonable accommodation: a term used in the employment context to refer to
modifications or adjustments employers make to a job application process, the work
environment, the manner or circumstances under which the position held or
desired is customarily performed, or that enable a covered entity's employee with a
disability to enjoy equal benefits and privileges of employment; this term is
sometimes used incorrectly to refer to related aids and services in the elementary
and secondary school context or to refer to academic adjustments, reasonable
modifications, and auxiliary aids and services in the postsecondary school context

Reasonable modifications: under a regulatory provision implementing Title II of
the ADA, public entities are required to make reasonable modifications in policies,
practices, or procedures when the modifications are necessary to avoid
discrimination on the basis of disability, unless the public entity can demonstrate
that making the modifications would fundamentally alter the nature of the service,
program, or activity

Related services: a term used in the elementary and secondary school context to
refer to developmental, corrective, and other supportive services, including
psychological, counseling and medical diagnostic services and transportation

REFERENCES
http://www2.ed.gov/about/offices/list/ocr/504faq.html#safeguards

http://www2.ed.gov/policy/rights/guid/ocr/disability.html

The material contained in this document is taken directly from the Office
of Civil Rights (OCR) Websites (refer to above references), please refer to
these sites for additional information regarding Section 504.



